Strata Titles 50 Years On

By Gary Bugden

Before the introduction of Strata Titles in Australia, apartments were sold using a range of
possible structures, including:

e Company titles
e Tenancy in common titles
e Co-operative titles.

None of these forms of title were really accepted by Banks and other financiers as adequate
security for a housing loan because -
(a)  in the case of tenancy in common titles, they were vulnerable to a Supreme Court
order for partition (i.e. compulsory sale); and
(b)  in the case of company titles and co-operative titles, there was no “real estate” over
which the financier could take security.
In addition, in all cases there were insurance issues that made it difficult for the financier to
access insurance claim proceeds in the event of a building destruction.

The lack of finance made it difficult for real estate developers to build and market large
residential buildings. Around 1960 Lend Lease made representations to the then New South
Wales Government for legislation that facilitated flat ownership. In support of these
representations they engaged a Sydney barrister, Mr Rae Else-Mitchell (later Mr Justice Else-
Mitchell of the New South Wales Supreme Court), to draft a strata titles law. This draft
formed the basis of the Conveyancing (Strata Titles) Act 1961 which was passed by the
Parliament and received Royal assent on 27 March 1961. The preamble stated -

An Act to facilitate the subdivision of land in strata and the
disposition of titles thereto; to amend the Conveyancing Act, 1919,
the Local Government Act, 1919, the Land Tax Management Act,
1956, and certain other Acts, in certain respects; and for purposes
connected therewith.

Because strata titles were to be an “add-on” to the Torrens system of title (which had been
adopted in New South Wales in 1900) the 1961 Act grafted this new form of titles to that
system. The Act took up 36 pages of the 1961 statute book and comprised 29 sections and 2
Schedules.

As the years passed deficiencies became evident in this new form of title, not the least
because developments were becoming larger, more complex and diverse. The 1961 Act was
reviewed in the early 1970’s and on 18 October 1973 the Strata Titles Act 1973 received
Royal assent, although its commencement was delayed until a date to be gazetted. That date
did not occur until after the 1973 Act was amended by the Strata Titles (Amendment) Act
1974. This new era of strata titles commenced on 1 October 1974.



The changes to the size, complexity and diversity of projects continued and the 1973 Act was
regularly amended and eventually followed by legislation to facilitate leasehold strata titles
and community titles. Although the 1973 Act still exists today, it bears little resemblance to
the original enactment.

The changes introduced in October 1974 were profound. They inspired me and my mother to
start what was the first specialised strata management company, Residential Unit
Management Pty Ltd, in 1973. At the time there were a number of firms engaged in strata
management, but they were accounting practices and real estate agencies that offered the
service in conjunction with their core business offerings. Residential Unit Management, or
“RUM?” as it became known, never did anything but strata management and consulting.

RUM priced its services at $55.00 a unit for full management and $35.00 a unit for secretarial
services and this included a computerised accounting service using a data processing agency
(private computers being virtually non-existent at the time). We also offered a “conversion
service” to assist self managed buildings to convert to the new requirements. To promote the
new business:
¢ The company, in conjunction with the Real Estate Institute of New South Wales, ran a
Strata Titles Management course at the Sebel Town House Hotel at Potts Point on 24
October 1974, as per the attached program.
e [ authored a series of articles for local newspapers, one of the earlier ones (dated
January 15, 1974) of which is attached.

Those activities eventually led to two significant events in the history of the strata industry.
One was the first edition of my first book, Strata Title Management Practice in New South
Wales (published by CCH Australia in 1975), which eventually led to 3 more books and 3
loose-leaf services on the legal and management aspects of strata titles in New South Wales
and Queensland. The other was a meeting I convened at the Sebel Town House that was
attended by a number of people who had an interest in professional strata management. At
that meeting the Institute of Strata Title Management was conceived, although the birth did
not occur for some time later.

Another significant event for the industry occurred in 1981 when licensing for strata
managing agents was introduced. Attached is a article that appeared in the Sydney Morning
Herald on September 5, 1981.

The list goes on, but time is a limit to further ponderings on this occasion. Let us simply note
that today strata titles is conquering the world. The list of jurisdictions that have adopted this
statutory system of apartment ownership and management is constantly growing. There is no
doubt that it is the world’s benchmark for regulation of apartment living. And, significantly,
it was “Made in New South Wales”.
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CONVEYANCING (STRATA TITLES) ACT.
Act No. 17, 1961.

Elizabeth I, An Act to facilitate the subdivision of land in strata
No. 17, 1961

Bt —— and the disposition of titles thereto; to amend
the Conveyancing Act, 1919, the Local Govern-
ment Act, 1919, the Land Tax Management Act,
1956, and certain other Acts, in certain respects;
and for purposes connected therewith. [Assented
to, 27th March, 1961.]

BE it enacted by the Queen’s Most Excellent Majesty, by

and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as
follows : —

Short title 1. (1) This Act may be cited as the “Conveyancing

andcom-  (Strata Titles) Act, 1961

mencement.

(2) This Act shall commence upon a day to be
appointed by the Governor and notified by proclamation
published in the Gazette.
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STRATA TITLES ACT.
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Act No. 68, 1973.

An Act to facilitate the subdivision of land into strata
and the disposition of titles thereto; to amend the
Real Property Act, 1900, the Conveyancing Act,
1919, the Local Government Act, 1919, the Land
Tax Management Act, 1956, and certain other
Acts in certain respects; to repeal the Conveyanc-
ing (Strata Titles) Act, 1961, and certain other
Acts: and for purposes connected therewith.
[Assented to. 18th October, 1973.]
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NOTES OF LECTURES
DELIVERED TO A
STRATA TITLE

MANAGEMENT COURSE

(Held at the Sebel Town House Function
Centre on Thursday, 24th October, 1974)

Presented by
THE REAL ESTATE INSTITUTE OF NEW SOUTH WALES

in associgtion with

RESIDENTIAL UNIT MANAGEMENT PTY. LTD.

(Home Unit Management Consultants)
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This is the first of a s'er]:es"c;f articles wriﬂen'

for this newspaper by GARY F. BUGDEN to assist
home unit owners in understanding the recent
changes to Strata Title legislation.

THE NEW STRATA
TITLES A(T...

In 1961 the New South Wales Government
introduced legislation that provided, in simple
terms, for the subdivision of a building into o
number of units or lots, each of whick had a

separate title.

The nature of the title
enabled the lot to be
transferred as simply and
effectively as a pigce of
land could be transferred.

This system of sub-
division is known as ‘'Strata
Tile” and it has almost
entirely replaced the pre-
vious system of “Company
Title" home units.

The legislation is known
as the Conveyancing (Strata
Titles) Act 1981 and this
was the first legislation of
its kind to be attempted by
any govemmenr

Success came almost
immediately when the Act
gained the confidence of
lending institutions and the
principles were adopted by
all Australian States and
somes overseas countries,

After 12 years experl-
ence under the 1961 Act
the Government has now
passed the Slrala Titles
Act 1973 which replaces
the old 1861 Act and intro-
duces a number of entiraly
new provisions,

To quote the Attorney-
General's Department, it
introduces ‘a code for liv-

ing in closa community

Aasinnad ta  ambhadu tha

preparation of title deeds
for the common property.

The common property
title deed is an entirely new
invention and It Is this deed
that will be endorsed with
particulars of amendmants
to the by-laws.

Apart  from technical
alterations,  which  are
numerous in themselves,

the naw Act contains a
number .of new provisions
that will af‘ect homg wnil
living generally,

A Strata Titles Commis-
sioner and a Strala Titles
Board will be sel up ta
settle disputes and rectify
complaints.

A number of offences
have been created and ad-
ditional responsibilities
have been placed on the
Councll of the Body Cor-
porate, parlicularly In re-
lation to meetings.

'
Unit owners
Unit owners will have
more effective influence
over the affairs of the Body
Corporats and greater res-
ponsibilities will be im-
posed on tenants and oc-

runiare af unite

It was originally intend-
gd that & managing agent
would have to be a solici
tor, accountant or estate
agent befora being allowed
to haold office, but thesa

provisions werz evantually

deleted.

A complete new set of
by-laws are introduced,

These are more detailed
than the old by-laws and
the procedure for their
amendment is more diffi-
cult,

Any amendment of tha
by-laws must also be re-
corded by tha Registrar-
Gereral belore it Is effec-
tive,

In addition, the new Act
imposes new bul necessary
duties on home unit de-
velopers ralating to tha
handing over of contrcl
atter the sale of units has
commenced.

The developer must also
hand over cerlain docu-
ments, plans and records
and fallure to do any of
these things carries heavy
penalties.

As wilh ths old Acl,
there is nothing that pre-
venls unit owners from at-

New Restaurant

For Surry

Hills

The Sydney City Council has given its ap-
proval fo an application for the use of the
ground floor of premises at 143-145 Devon-
shire Street, at the corner of Clisdell Street
and Butt Street, Surry Hills, as a licensed
restaurant between the hours of 11 a.m. and
6 p.m, Mondays to Fridays Inclusive.

It has also given its ap-
proval to the use of the
first floor as an accountant’s
office between the hours of
9 am. and 5 p.m, on Mon-
days to Fridays inclusive,
and 11 a.m. and 4 p.m. on
Saturdeys.

This will involve the
carrying out of alterations,
including the extension of

| the basement, ground and

upper floor over the whole
of the site, the installation
of toilet and kitchen facili-
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ties at ground floor level,
the installation of toilet
facilities on the first floor
and general repaits and
renovatons.

There would also be pro-
vision for two “off-strzet”
car parking spaces and one
“off street” loading bay on
part of the basement level,

The remainder of the
basement would be used as
a cellar in  conjunction
with the proposed use of
the ground flocr as a
licensed restaurant,

This approval, however,
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be carried out on Sundays
or public holidays.

® No dancing is to be
conducted on the premises.

® No entertainment and/
or music is to be provided
on the premises,

® No amusement and/
or poker machines are to be
installed on the premises.

® The side boundary
walls are to be freated to
the satisfaction of the city
planner.

Further conditions  set
down are of a technical
nature relating to Ioading
bays, markings, heights, sar
parking spaces, etc.

Hec;;c;tl
Work Plon

Permission has  heen
given by Randwick Coun-
cil for use of an exist-
ing building in Runic
Lane, known as T
Hannan Street, Ma-oubra
for manufacture of elec-
trical elements,

Condjtions include:

® The submission of a
formal building application
accompenied by plans and
specifications of any struc-
tural alterations that may
be carried out,

@ Machinery  installed
being sound-proofed to the
satisfaction of the chief
health anc building in-
spector. :
® The existing struc-
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“ Real Estate

I you'e a sirata managing
agent, where's your licene!

By GARY BUGDEN"
THE lieme dedlve is boming for people who

profesionaly manage sfratafitle bodies corporete,

Under changss 1o shata ties

legiduion mataging agets mus be

lcensed under the Aucionees and
Ageats"Actby October 1, Falure o
complywill el i tfpenales

The e loenees bave been avl
thlesineeJly | trough the Counc
of Aucioneers and Apents, the
vontrolling bocy for NSW reel sute
Bgents, auctioneers and certai other
wers

I the pas, i type of manage
et bas been carrivd out by real
gstae and specilit monfoensed
and aucionsers agents

Aler October | all s e
Sons = irespetive of their qualfi
cations - must e icensed a5 2
sreta managing agent otherwie they
will be wnable 1 coninut managing
fheirbodies corporate,

 body corpoate wih certa par
fcalars of histrut acsouet and the
financil ransactons reevent o i
In addton, the agent wil be re
quired o furnish deteled financid
statements to the body corporaie
every three months (or six months
whete incividuel rust acoouns ate
kept).

Failure to comply with hese new
fuls attrats heavy penaltes and the
agentmay isk ossofbis feence,

At the end of 1 stafa managing
agents erm of appoinment the ight
of the body corporae to hare i
Books and cecords returned to it bas
been eiforeed by 2 1,000 penaly,
This includes copies of all e
couningfecods relatin o thebody
corparate’s funds,

These copies, when combined with

tha Fnanmal slnbamanis wasileaad




